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Six Principles to Restore
Voter Confidence in Elections

Updated January 2024

1. The rules governing an election should be firmly established well ahead of the voting period.

2. The rules governing an election should be clear and designed to address the many
different situations and eventualities that may occur during a voting process.

\
3. Every rule governing the election system should help ensure the fairness of the voting
process while ensuring that eligible voters have an ample opportunity to vote.

4. The rules and processes should be entirely transparent, well-publicized, and widely
known and understood.

[

5. All guidance and regulations regarding, and procedures for, running the election must be
consistent with applicable federal and state statutes and established according to the

governing administrative procedural rules.

6. Election officials should follow all laws, regulations, rules, procedures, and guidance that govern
the running of the election.

America 1s currently facing a crisis of voter confidence. Many polls over the
past several years have shown a lack of confidence among voters, and the statistics
are sobering. One study found that forty-one percent (41%) of voters said the
November 2020 election was not run well.! Another study found that thirty-nine
percent (39%) of voters nationwide did not have confidence in the 2020 election
results.l Yet another study found that thirty-seven percent (37%) of Americans were
not confident that the election was fair.ii
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Public confidence in election administration and outcomes is a bipartisan—
indeed, non-partisan—concern. In 2022 a study showed that thirty-seven percent
(37%) of Democrat-leaning voters and seventy-one percent (71%) of Republican-
leaning voters were concerned that the election system did not accurately reflect the
will of the voters.iv

The peaceful transfer of power, so foundational to our system of government,
rests upon voters, candidates, and all Americans trusting in the results of every
election. Voters must believe their votes were counted and candidates must have
faith that the winner of the election actually won—even if they themselves lose.

The following six principles, if followed, would restore voter confidence in
election systems and outcomes.

1. The rules governing an election should be firmly established well
ahead of the voting period.

Officials can restore voter confidence by refraining from making last second
additions or changes to election rules. Establishing the rules well in advance is a
basic due process requirement that protects the rights of all voters. It also allows all
stakeholders—voters, election officials, observers, the media, political leaders,
candidates, and the general public—to know what the rules are and assists election
administrators in running the election smoothly.

Part of what fueled the crisis of voter confidence during the 2020 election
cycle was changes made by states and localities to respond to the COVID-19
pandemic.

Some changes were made through the normative legislative process. For
example, Nevada changed its statutes to become an all-mail voting state, but
implemented the change so quickly that it could not implement the new balloting
process smoothly. The many resulting problems seriously undermined voters’
confidence in the 2020 election results in Nevada.v

Other election rule changes in 2020 were mandated by court order after suits
were brought against the then-current regulations during the pandemic.vi While
federal courts should use the Purcell principle—the principle that courts should not
order changes shortly before an election to avoid voter confusion—as a guideline in
election-related litigation, this prudential rule is applied inconsistently, and it has
not been adopted by many state courts.vii

Some of the changes in 2020 were accomplished by executive order, guidance

from state election officials, or independent action of local election offices. These
decrees fueled voter confusion and voter distrust as voters saw how these changes
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in rules could impact election security, especially when the changes often created
problems in administration of the election as election officials scrambled to apply
new procedures, train staff, and educate voters on the eve of the election.

While the election of 2020 is an extreme example, it showcases the decline in
voter confidence that can occur when elections are not conducted under well-
established rules. State legislatures, election administrators, and courts must all
commit to making firm rules—and sticking to them.

2. The rules governing an election should be clear and designed to
address the many different situations and eventualities that may
occur during a voting process.

The rules governing the election must be clear so that voters and election
workers can easily understand them, and they must cover the many different
circumstances that can and do arise during an election. If the rules are clear and
there are not open questions, voters and officials will know when rules are followed.
When everyone knows that the rules have been followed, voters will trust in the
integrity of the election.

When considering the 2000 presidential election in Florida, seven justices of
the Supreme Court found that Florida’s failure to establish clear rules for the
counting of ballots ahead of the election resulted in such disparate treatment of
similarly situated voters to be a violation of the Equal Protection Clause of the 14th
Amendment.vii Florida’s ad hoc approach to counting ballots led many Americans to
distrust the 2000 election. That experience led many states to require clear
standards for processing and counting ballots well in advance of elections.ix

State legislatures need to consider all questions and problems to pass
statutes with clear and thorough standards and procedures. State and local election
officials need to adopt detailed regulations, guidance, and procedures within the
bounds of those statutes to address the many known eventualities that could occur
and develop a clear way for election workers to handle them.

3. Every rule governing the election system should ensure fairness in
the voting process while protecting eligible voters and their right to
vote.

There are two reasons why election regulations exist: To ensure elections are
conducted in a fair manner; and to help eligible voters exercise their constitutional
rights while preventing ineligible voters from casting ballots.
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First, elections must be conducted in a manner that is fair for all voters and
stakeholders. Election rules should promote fairness and prevent unfairness. When
rules do not prevent unfairness, or even protect against it, voters quickly lose
confidence in the election process.

Inaccurate voter registrations lists represent one area of significant impact
for election fairness. Inaccurate lists undermine voter confidence by providing
opportunities for bad actors to take advantage of incorrect, or outdated, entries by
1improperly voting on behalf of a registered voter who has moved, voting twice, or
voting for someone otherwise improperly registered. California recently found 5
million inactive voters who had moved away or died on its voting rolls;x the District
of Columbia has voter rolls so messy that 11% of ballots mailed to voters in 2020
were returned as undeliverable;x Virginia recently discovered nearly 19,000 dead
voters on its registration rolls.xit A 2012 nationwide study by the Pew Center on the
States found that 24 million, or 1 in 8, voter registrations were invalid or contained
significant inaccuracies, that 1.8 million deceased persons were on the voter rolls,
and that 2.75 million people were registered in multiple states.xiii

While states have rules requiring voter rolls to be cleaned up, many do not
have clear regulations for how those cleanups should occur. For voters to have
confidence in the results of elections, rules must be implemented to prevent bad
actors from unfairly affecting election results.

The second reason election regulations exist is to help eligible voters exercise
their constitutional rights while preventing ineligible voters from casting ballots.
When election rules allow ineligible voters to cast ballots or to disenfranchise
eligible voters, voter confidence greatly drops.

Many states have instituted voter identification requirements as one way to
prevent ineligible voters from casting ballots while simultaneously ensuring lawful,
eligible voters do not have their votes diluted. Voter ID laws prevent bad actors
from casting ballots that are not their own while also ensuring ineligible voters do
not have access to ballots.

Moreover, voter ID laws are widely supported by voters on both sides of the
aisle. Eighty-nine percent (89%) of Republicans, sixty percent (60%) of Democrats,
and seventy-seven percent (77%) of unaffiliated voters nationwide believe voters
should be required to show photo identification such as a driver’s license before
being allowed to cast a ballot.xiv There is a common narrative in the media that lax
voting laws increase turnout and voter’s confidence in the election. However,
studies have shown the opposite.x” Data shows that voter identification laws either
increase or have no effect on turnout.xvi
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4. The rules and processes should be entirely transparent, well-
publicized, and widely known and understood.

Election officials should not be able to obstruct observers, fail to disclose the
procedures for voting, or not meet required deadlines for reporting information.
When there is confusion, or lack of transparency, in the voting process, interested
parties appeal to the courts, which inevitably creates more distrust. When voters do
not know the rules governing the voting process or see them inconsistently applied,
they will lose confidence in the election and not turn out to vote. In 2020, those who
voted were more likely to believe that elections were free and fair than those who
did not vote.xvi

A great threat to transparent and well-publicized election rules is ranked-
choice voting (RCV), which confuses both voters and election officials and lacks
transparency. In a recent election in Oakland (Alameda County), California, the
wrong person was sworn in as the winner after an RCV election, while officials took
more than two months to discover the error. The Wall Street Journal stated: “[O]ne
reason that Alameda County’s goof wasn’t noticed for almost two months is that
RCV tabulation is complicated and opaque.”vii The Democratic mayoral primary in
New York City in June of 2021, conducted using RCV, took nearly a month to certify
and 140,000 ballots — nearly 15% of the total cast — were thrown out by the end of
the process because the voters had not ranked enough candidates, effectively
disenfranchising those voters.xix

In Arlington County, Virginia, the first jurisdiction in Virginia to use RCV,
the county board reverted to traditional voting after just one election.* Not only
had voters been confused with how results were tabulated, but even board members
did not understand how their votes counted.xxi RCV confuses voters and election
officials, may delay results, and is not transparent, with a complicated formula for
counting votes, all of which undermine confidence in the election.

Election rules that are not transparent and comprehensible to most voters
will necessarily cause voters to doubt the integrity of the electoral process. When
the public has information about the voting process and believes that the process is
open to inspection and verification throughout every step, voters will have more
confidence in the entire election process.

5. All guidance and regulations regarding, and procedures for, running
the election must be consistent with applicable federal and state
statutes and established according to the governing administrative
procedural rules.

It is vital that election officials clarify the meaning of election statutes and
apply them to particular situations through their regulations, guidance, and
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procedures. To protect voter trust in the system, these rules must be both within
the bounds of the statute passed by the legislature and passed according to the
administrative procedures that govern the issuing of that type of directive in that
state.

Failing to follow the text of a law or promulgating standards outside of a
state’s administrative procedures act was another problem that plagued the 2020
election. For example, while Michigan law clearly required signatures on absentee
ballot applications and return envelopes to agree with those on the voter file to be
valid, the Secretary of State issued guidance in October 2020 requiring local clerks
in charge of reviewing signatures to presume the signatures both on absentee ballot
applications and ballots were valid and to accept the signatures as valid if they
contained “any redeeming qualities.” The Michigan Court of Claims held in March
2021 that the Secretary’s guidance violated the Michigan Administrative
Procedures Act because the Secretary of State had not followed the procedures for
establishing a rule of this importance.xxii

If administrators do not follow the rules governing the election, voters will
not trust that they have overseen a fair and impartial election process and will lose
confidence in the integrity of the system.

6. Election officials should follow all laws, regulations, rules,
procedures, and guidance that govern the running of the election.

State legislatures and election officials need to establish clear, transparent
rules well in advance of an election. Officials must follow state procedures for
establishing the rules and protect the fairness and integrity of the process. And just
as important: Officials must follow those rules. An election system can be perfect on
paper, but the entire system would collapse if election officials do not follow the
rules and implement them with consistency. Failure to follow the election rules
often results in voter suppression by government malfeasance.

The most striking recent example of this was in Luzerne County,
Pennsylvania, in 2022. Despite clear requirements in the Pennsylvania Election
Code that a county must have paper ballots equal to the number of registered voters
in the county, Luzerne County did not have nearly enough paper ballots for its
voters. The shortage was so extreme that over 40 precincts ran out of ballots, many
of them early in the morning on Election Day. This disenfranchised an unknown
number of voters, and even with an ongoing lawsuit, the county has provided no
explanation for how this could have occurred.xxiii

Both for the sake of the actual integrity of the election and the appearance of

Integrity, elections must always be conducted in accordance with all state and
federal laws.
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Conclusion

The peaceful transfer of power, so foundational to our system of government,
rests upon voters, candidates, and all Americans trusting in the results of every
election. Giving every eligible voter the opportunity to cast a ballot requires not only
giving them the actual opportunity to vote but also giving them the confidence to
know that their vote will be counted according to the law. Baseline requirements of
due process, transparency, and good election administration should be
uncontroversial. These Six Principles are guidelines for state and federal
legislatures and election administrators to follow to ensure that elections are held
with confidence-building integrity.

Note: This paper was published in November 2023 when Center for Election
Confidence was known as Lawyers Democracy Fund.
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